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Increased fight against VAT fraud 
On 9 June, the European Finance Ministers reached 
a political agreement on a legislative proposal mo-
difying directive 2006/112/EC on European VAT. The 
proposal aims to improve the fight against VAT fraud 
by tightening up the conditions of VAT exemption on 
imported goods which are then re-exported to ano-
ther Member State. As of January 2011, all importers 
must provide the Member State of importation with 
their VAT number and that of their client and also pro-
ve that the imported goods will be transferred else-
where within the EU. The Finance Ministers call for 
an examination of the possibility that a system for the 
automatic exchange information could be set up bet-
ween Member States and for a legislative proposal to 
be presented before the end of 2010, if required. The 
Council stresses the importance of continuing discus-
sions on the other part of the proposal on the table 
regarding cross-border responsibility and solidarity. 
The Commission has proposed that a provider car-
rying out intra-Community operations is held respon-
sible for any loss of VAT revenue caused by any client 
of theirs defaulting in another Member State, if this 
provider contributed to that loss by failing to declare 
their delivery to the competent administration, by de-
claring incomplete or incorrect data or by sending in 
their declaration after the due deadline. 

Technical amendments to the VAT 
Directive

The EU Finance Ministers also agreed on technical 
amendments to the VAT Directive. The Commission's 
proposal aims to modernising and simplifying the 
current complex VAT legislation for financial services 
and insurances. These services are generally exem-
pt from VAT but the exemption dates from 1977 and 
the legislation has not kept abreast of developments 
since then. As a result, the exemption is not applied 
uniformly by the Member States and thus frequently 
the ECJ has been asked to clarify the correct inter-
pretation and fill the legislative gap. The Commission 
proposal seeks to address the VAT problems of the 
financial sector by allowing financial institutions to opt 
for taxation and by introducing of a sector-specific 
cost-sharing exemption scheme.

EU research infrastructure offered 
VAT exemption  

On 29 May the EU Research Ministers accepted a 
Czech EU Presidency proposal that European Re-
search Infrastructure (ERI) projects will be treated 
as international organisations for taxation purposes. 
The new pan-European research infrastructure such 
as CERN, the world's largest nuclear research orga-
nisation, is to be granted international organisation 
status and exempted from excise duty and VAT. The 
Research Ministers' political agreement paves the 
way for an EU legal framework to facilitate the joint 
establishment and operation of research facilities of 
European interest, associated countries and inter-
governmental organisations. 
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http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ecofin/108392.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/intm/108192.pdf
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Infringement procedure UK: VAT 
exemption for aircrafts

The UK has received a reasoned opinion (second 
step of the infringement procedure provided for in 
Article 226 of the EC Treaty) from the Commission 
calling on it to amend it legislation that uses criteria 
different to those of Directive 2006/112/EC to exempt 
from VAT the provisions of products and services for 
the fuelling and provisioning of aircraft. Article 148 
of the VAT Directive exempts from VAT certain sup-
plies of goods and services related to aircraft. The 
essential condition for those exemptions to apply is 
that the aircraft must be "used by an airline operating 
for reward chiefly on international routes". However, 
the UK applies the exemptions according to different 
criteria, those of the weight of the aircraft and of its 
design. The European Commission bases its action 
on European jurisprudence (Case C-380/02). 

Infringement procedure Portugal: 
flat-rate scheme applied to farmers

With a reasoned opinion, the Commission calls on 
Portugal to amend its tax law that is said to be to the 
disadvantage of agricultural producers that have cho-
sen a flat rate scheme. 

Instead of introducing a flat rate scheme for farmers 
in line with the provisions of the VAT Directive, Portu-
gal has introduced an optional exemption for agricu-
ltural activities, exempting VAT on supplies provided 
by the farmer, unless he opts to apply the normal VAT 
arrangements. In addition, the flat-rate compensation 
percentage is fixed at a zero rate: farmers are not 
compensated for the VAT paid on their inputs while 
they have to pay VAT on agricultural inputs of 5-12%. 
Given that too much VAT is levied from the sector, 
Portugal makes a substantial negative compensation 
in its own resources to compensate for this factor. 
As a result farmers opting for the flat rate scheme 
may face financial disadvantages. The Commission 
is of the opinion that the flat rate scheme applied to 
farmers in Portugal clearly conflicts with the purpose 
of the scheme and that the Portuguese rules do not 
comply with the VAT Directive 2006/112/EC. 

If the relevant national legislation is not amended in 
order to comply with the respective reasoned opini-
on, the Commission may decide to refer the matter 
to the ECJ.

European Commission

New option to the VIES data base
The European Commission has added a new option 
to the VIES data base (VAT electronic information ex-
change system). This option will enable someone pa-
ying VAT and who is carrying out an intra-Community 
delivery to obtain a certificate demonstrated that he 
has checked the VAT number of the client. The Euro-
pean Commission hopes that this new on line service 
will increase the legal certainty for traders involun-
tarily involved in fraud (in particular carousel fraud). 
The new service is an improvement of the already 
existing VAT database VIES on the Internet. 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1015&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1016&format=HTML&aged=0&language=en&guiLanguage=en
http://ec.europa.eu/taxation_customs/resources/documents/common/whats_new/pr_VIES_certificate_en.pdf
http://ec.europa.eu/taxation_customs/vies/vieshome.do?selectedLanguage=EN
http://ec.europa.eu/taxation_customs/vies/lang.do
http://ec.europa.eu/taxation_customs/vies/lang.do
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EU Council adopted conclusions on 
good governance in the tax area 

On the ECOFIN meeting on 9 June the EU Finance 
Ministers adopted conclusions on good tax gover-
nance. They highlighted the need to enhance admi-
nistrative cooperation and mutual assistance in the 
tax area and to apply the OECD standard as regards 
exchange of information on request (Article 26 §. 4, 5 
OECD Model Convention), i.e. that provision of infor-
mation can‘t be refused on the sole ground that the 
information is held by certain financial institutions, or 
on that the requested state has no domestic interest 
in such information. The measures are aimed at fa-
cilitating transparency and the exchange of informa-
tion as well as promoting fair tax competition within 
the EU and in EU relations with third countries. The 
Council welcomed the ongoing work on legislative 
proposals concerning the savings taxation directive, 
the administrative cooperation directive and the reco-
very directive. 

The Council also calls on the Commission to open 
consultations with Switzerland, Liechtenstein, Andor-
ra, Monaco and San Marino on revising their respec-
tive agreements on savings taxation.

Regards the ongoing review of the savings taxation 
directive, the Council welcomed the progress made 
and agreed that the functioning of savings taxation 
should be improved in the framework of an overall 
agreement in particular by:
• an extension of the scope of the Directive to at 

least other substantially equivalent income than 
just interest from savings,

• the introduction of a look through approach for 
payments to certain non-EU entities and arran-
gements and a more systematic application of 
paying agent upon receipt responsibilities, and

• a broader use of personal identification numbers 
and the use of the information on actual tax re-
sidence, when available, in identification proce-
dures.

The Swedish presidency will report back on progress 
in the area in the autumn of 2009.
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French white paper on carbon tax  
The French government has taken the first step to 
introduce a carbon tax in 2011, anticipating support 
for Sweden's plans to make implementing such a 
scheme at EU level one of the priority of its upcoming 
six-month presidency. Europe's emissions trading 
scheme, already sets a price on carbon for industri-
al emissions but Sweden argues that this still leaves 
60% of emissions untouched, and is advocating a tax 
as the best way to bring them down (see European 
Tax report 5/2009) and the French government is ar-
guing along similar lines.

The French Environment and Finance Ministers Je-
an-Louis Borloo and Christine Lagarde opened the 
debate on the tax by presenting a white paper for pu-
blic consultation on 10 June. However, the govern-
ment did not give details of what products the future 
tax should cover, nor did it specify how it should be 
implemented. The purpose of the tax is to push both 
businesses and consumers towards greener ener-
gy consumption to help France meet its targets for 
cutting greenhouse gas emissions. The government 
insists that the tax would not add to the financial bur-
den on industry and households, because it would be 
accompanied by other tax reductions. 

Lisbon Treaty: Protocol guarantees 
Irish tax competence

On 19 June, the European Council formally approved 
the "legal guarantees" which Ireland had called for 
in order to be able to convene a further referendum 
on the Treaty of Lisbon. The guarantees, which are 
designed to reassure the Irish over the issues of neu-
trality, taxation and abortion, will initially take the form 
of a binding “decision” of the heads of state and go-
vernment, which will enter into force (without further 
ratification) at the same time as the Lisbon Treaty. 
The second section on tax states that “nothing in the 
Treaty of Lisbon makes any change of any kind for 
any Member State to the extent or operation of the 
competence of the Europe Union in relation to taxati-
on”. The protocol will clarify but not change either the 
content or the application of the Treaty of Lisbon", the 
European Council stressed in its conclusions. 

http://www.developpement-durable.gouv.fr/article.php3?id_article=5120
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ecofin/108392.pdf
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State aid: Conditions for Danish 
reduced tax on CO2 emissions 

The European Commission has cleared, under EC 
Treaty state aid rules, a Danish project to grant CO 2 
tax relief to companies covered by the EU’s Emissi-
ons Trading Scheme (EU ETS), subject to conditions. 
After an in-depth investigation, the Commission con-
cluded that if the proposed full tax exemption would 
be implemented, some of the environmental objec-
tives which a tax on energy products aims to achieve 
would be lost. The Commission also had concerns 
that a full tax exemption would distort competition 
by increasing tax differentiations in an area where 
the EU has harmonised taxes and set tax minima to 
create a level playing field between companies. The 
Commission therefore approved the measure under 
the condition that it is amended so that all concerned 
companies pay an energy tax respecting at least the 
harmonised minima tax levels.

State aid: Amendment to Danish ton-
nage tax scheme refused

The European Commission refused a change Den-
mark intended to make to its flat-rate tonnage-based 
tax scheme (tonnage tax) for shipping companies. 
The Danish authorities had proposed to exempt ma-
ritime companies which benefit from a tonnage tax 
regime from their obligation to systematically send 
fiscal authorities financial information relating to their 
transactions with any of their foreign affiliates.

On the basis of its investigation, the Commission 

took the view that the proposed change could dete-
riorate significantly one of the ring-fencing measures 
linked to the scheme, namely the monitoring of com-
mercial transactions between companies subject 
to this scheme and their possible affiliates in other 
Member States or countries in the European Econo-
mic Area. The Commission also noted that Denmark 
failed to justify the difference of treatment between 
transactions with a Danish-taxed affiliate and those 
with a foreign-based affiliate. The Commission has 
therefore decided to consider the measure notified by 
Denmark as incompatible with the common market.

State aid: Irish health insurance tax 
and levy scheme authorised

The European Commission has authorised, under 
EC Treaty state aid rules, an Irish scheme of levies 
and tax relief in the health insurance sector. The ob-
jective of the scheme is to promote intergeneratio-
nal solidarity by decreasing the risk differentials for 
health insurers between old and young customers. 
The Commission concluded that the measure was in 
line with the EU Framework for state aid in the form of 
public service compensation and as such compatible 
with Article 86(2) of the EC Treaty. In particular, after 
the Irish Authorities agreed to amend the scheme, 
the Commission was satisfied that none of the insu-
rers would be overcompensated for the discharge of 
the public service. 

Infringement procedure Spain: Tax 
provisions related to the exchange of 

shares 
The European Commission has formally requested 
Spain to change its tax provisions concerning the 
taxation of capital gains arising from an exchange 
of shares. Spain taxes benefits made from an ex-
change of shares at the time they are made, when 

http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/939&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/939&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/939&format=HTML&aged=0&language=DE&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/934&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/934&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/934&format=HTML&aged=0&language=DE&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/961&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/961&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/961&format=HTML&aged=0&language=DE&guiLanguage=en
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the company having invested in the capital of another 
company is established on its territory. When acqui-
sition is carried out by a company located outside 
Spain, taxation comes earlier, from the share swap 
operation. 

According to the Commission, this difference in treat-
ment is incompatible with Council Directive 90/434/
EEC (the Merger Directive) on merger taxation, 
company division, transfers of assets and exchange 
of shares concerning companies of different Mem-
ber States. Moreover, they would also constitute an 
obstacle to the free movement of capital, as share-
holders are treated less favourably if the company 
in which they receive shares is located in a Member 
State other than Spain. The request takes the form of 
a reasoned opinion.
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Infringement procedure Finland and 
Denmark: Discriminatory taxation of 

foreign pension funds
The European Commission has sent Finland and 
Denmark formal requests to amend their legislation 
which leads to discriminatory taxation of foreign pen-
sion funds. 

Finland received a reasoned opinion calling for it to 
amend its tax law because it taxes its national pen-
sion funds less than those established elsewhere in 
the EU. The Danish legislation provides for a similar 
difference in treatment between foreign and dome-
stic pension funds Denmark taxes dividends from 
foreign pension funds at 15% of their gross amount, 
while dividends generated by Danish pension funds 
are taxed only on the basis of their net amount. The 
difference in treatment between foreign and dome-
stic pension funds amounts to an obstacle to the free 
movement of capital within the meaning of Article 56 
EC. The effect of the legislation is to make cross-
border transfer of capital less attractive by de facto 
taxing dividends transferred to foreign pension funds 
at a higher rate.

In the Commission's view the difference in treatment 
constitutes an arbitrary discrimination which cannot 
be justified on the grounds provided under Article 58 
EC (which allows discriminative measures justified 

on grounds of public policy or public security). If Fin-
land and Denmark do not reply satisfactorily to these 
reasoned opinions within two months the Commissi-
on may refer the matter to the ECJ

Infringement procedure Belgium: 
Discriminatory taxation of interest 

The European Commission has sent Belgium a for-
mal request to amend its legislation which leads to 
different taxation of interest depending on where the 
bank paying such interest is established. The Com-
mission considers the Belgian legislation which ex-
empts from taxation interests paid by Belgian banks 
to individuals up to €1,660, while interests paid by 
foreign banks do not enjoy the same exemption as 
discriminatory. The difference in treatment between 
interest paid by Belgian banks and interest paid by 
foreign banks amounts to an obstacle to the free 
movement of capital within the meaning of Article 56 
EC, and to the freedom to provide services within the 
meaning of Article Articles 49 EC. The Commission's 
request takes the form of a ‘reasoned opinion’ calling 
for its national legislation to be amended.

Infringement procedure Luxembourg: 
Incorrect application of the Savings 

Tax Directive
The European Commission has decided to refer 
Luxembourg to the ECJ over its incorrect application 
of certain provisions of the Savings Tax Directive as 
regards interest payments made to beneficial owners 
who benefit from so-called "non-domiciled resident" 
status in their country of residence.

Luxembourg refuses to apply the Directive to benefi-
cial owners who benefit from the so-called "non-do-
miciled resident" status in their country of residence. 
Consequently, Luxembourg paying agents do not 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1017&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1017&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1018&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1018&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1018&format=HTML&aged=0&language=DE&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1019&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1019&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1019&format=HTML&aged=0&language=DE&guiLanguage=en
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levy withholding tax on interest payments to such 
beneficial owners.

According to the Commission, Luxembourg cannot 
provide for an exemption from withholding tax in situ-
ations other than those expressly provided by article 
13 of the Directive. The Commission is of the opinion 
that the paying agent has the obligation to establish 
the residence of the beneficial owner on the basis 
of minimum standards, as provided by article 3(3) 
of the Directive. If the beneficial owner is a resident 
of another Member State in accordance with these 
standards, the Member State of the paying agent 
must ensure that the latter applies the Directive and, 
in the case of Luxembourg, that the paying agent 
levies a withholding tax on interest payments to such 
a beneficial owner. Consequently, the Commission 
considers that Luxembourg's legislation, in its cur-
rent state, is not compatible with articles 2, 3, 10 and 
11 of the Directive.
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Infringement procedure Romania: Ap-
plication of pollution tax on cars

The Commission has requested information from 
Romania as regards its legislation on the application 
of a pollution tax on passenger cars. The Commissi-
on is of the opinion that the provisions of the Roma-
nian legislation, according to which the application 
of the pollution tax for certain motor vehicles is sus-
pended while it is increased for certain used cars co-
ming from other Member States, might discriminate 
against used cars brought from other Member States 
and protect the domestic new car industry. The re-
quest takes a form of "a letter of formal notice" - the 
first stage of the infringement procedure laid down 
in Article 226 of the EC Treaty. If the Commission 
does not receive a satisfactory response within two 
months, it may proceed with the second stage of the 
procedure.

European Court of Justice

Extended recovery period accorded 
The ECJ judges that an extended recovery period 
where taxable assets concealed from tax authorities 
are held in another Member State is in accordance 
with EU law. The ECJ stresses that in so far as the 
tax authorities have no evidence of the existence of 
such assets, an extended recovery period does not 
go beyond what is necessary to guarantee the effec-
tiveness of fiscal supervision and to prevent tax eva-
sion.

Luxembourg strengthens tax informa-
tion exchange provisions

On 4 June Luxembourg signed a protocol to its dou-
ble taxation convention with Denmark. The protocol, 
which allows exchange of bank information for tax 
purposes, brings the convention up to the OECD 
standard. Luxembourg signed similar protocols with 
France, on 3 June, and the Netherlands, on 29 May. 
In addition to these countries, Luxembourg’s tax ag-
reements with Bahrain, India and the United States 
also meet the OECD standard on exchange of infor-
mation.

The OECD states that Luxembourg, after having 
withdrawn its reservation to the OECD standard on 
exchange of information in March 2009, has made 
significant progress in updating its treaty network in 
a very short time. Negotiations are also under way 
with other countries to update the exchange of infor-
mation provisions in Luxembourg’s bilateral treaties 
with them.

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1013&format=HTML&aged=0&language=en&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1013&format=HTML&aged=0&language=FR&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1013&format=HTML&aged=0&language=DE&guiLanguage=en
http://www.oecd.org/document/31/0,3343,en_2649_37427_42934303_1_1_1_1,00.html
http://curia.europa.eu/jcms/upload/docs/application/pdf/2009-06/cp090052en.pdf
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/09/1012&format=HTML&aged=0&language=en&guiLanguage=en
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Taxation trends in the EU
The 2009 edition report of the European Commissi-
oncontains a detailed statistical and economic ana-
lysis of the tax systems of the EU Member States of 
and Norway. 

The country chapters give an overview of the tax 
system in each of the 28 countries covered, the re-
venue trends and the main recent policy changes. 
Detailed tables allow comparison between the indivi-
dual countries and European averages. Data cover 
the 1995-2007 period and are presented both as a 
percentage of GDP and as a percentage of total ta-
xation. This year's edition of Taxation trends in the 
European Union appears at a time of upheaval. The 
report takes stock of the tax policy measures taken 
by EU governments in response to the global eco-
nomic and financial crisis up to spring 2009. These 
measures are synthesised in a box and described in 
detail in the country chapters of the report. Moreover, 
this year's edition contains a new set of environmen-
tal data (tax revenues raised on the transport use of 
fuel), as well as increased coverage of the data on 
the top rate of the personal income tax and corporate 
income tax.

Taxes in Europe Database
An updated version of the Taxes in Europe data 
base (TEDB) is now available on the European 
Commission’s website. The updated version con-
tains information on some 650 taxes, instead of 600 
previously.
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Conference on the Fight against 
International Tax Fraud and Evasion 

On 23 June a high-level ministerial meeting on trans-
parency and exchange of information for tax purpo-
ses was organised by the French and German go-
vernments in Berlin on the fight against tax fraud and 
evasion. The meeting was attended by high-level 
officials from Austria, Belgium, Denmark, Finland, 
France, Germany, Great Britain, Iceland, Ireland, Ita-
ly, Japan, Korea, Luxembourg, Mexico, the Nether-
lands, Norway, Spain, Sweden, and Switzerland. 

During the meeting 19 OECD Member Countries 
adopted a declaration listing position retaliation 
measures against jurisdictions not applying the 
organisation's standards on tax information ex-
change. The countries could take measures if they 
consider they have been harmed: application of hig-
her withholding taxes to a wide variety of payments 
in non-cooperative jurisdictions; the refusal to recog-
nise tax deductions on payments to people or com-
panies based in the jurisdictions concerned and the 
denunciation of treaties linking the countries harmed 
to the jurisdictions refusing to take part in tax informa-
tion exchange. 

Survey:  Recovering VAT incurred 
abroad 

The OECD has launched a new survey into the VAT 
“lost” by businesses due to the difficulties of recove-
ring tax incurred in countries other than their own.

This survey is aimed at businesses so that they may-
help provide the OECD with a better understanding 
of why these refunds can be difficult and what reme-
dies might exist. 

The survey consists of an electronic questionnaire 
and the deadline is set to 17 July 2009. The results 
will be made available later this year.

http://ec.europa.eu/taxation_customs/resources/documents/taxation/gen_info/economic_analysis/tax_structures/2009/2009_full_text_en.pdf
http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax_inventory/index_en.htm
http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax_inventory/index_fr.htm
http://ec.europa.eu/taxation_customs/taxation/gen_info/info_docs/tax_inventory/index_de.htm
http://www.oecd.org/dataoecd/51/38/43140770.pdf
http://www.oecd.org/document/1/0,3343,en_2649_33739_42944193_1_1_1_37427,00.html
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CFE 50th Anniversary Conference 

The CFE celebrates its 50th Anniversary in 2009. To 
highlight this event the CFE, together with the Insti-
tute des Avocats Conseils Fiscaux (IACF) and Union 
Professionnelle des Sociétés d‘Avocat (UPSA), will 
organize an Anniversary Conference on Friday 25 
September 2009 in Paris. The topic of the Confe-
rence is "Making Europe more competitive - Where 
are we after 50 years?".

The CFE is delighted to announce that Christine 
Lagarde, French Minister for the Economy, Industry 
and Employment, will be the opening speaker of the 
Conference.

More information about the conference can be found 
on the CFE  website 
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